
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



546 VIRGINIA LAW EEGISTER. [Nov., 



FOR THE JUNIORS. 



Effect of Bill Taken for Confessed. — Where a bill has been properly 
taken for confessed, there need be no further proof of any matters positively and 
distinctly alleged therein. Nor does the rule so frequently quoted by the courts, 
that ' he who alleges fraud must prove it,' constitute an exception to the principle 
stated. It is an elementary general principle, not confined to cases of fraud, but 
applicable to almost every conceivable case for both legal and equitable redress, 
that the plaintiff must establish by proof all of the material allegations of his 
bill. There is no difference in this respect between an allegation of fraud and 
any other allegation as a basis of relief. The plaintiff in the one as well as in 
the other must prove his case. But this he may do by the defendant's own con- 
fession equally as well as by other evidence. And where the defendant has had 
a fair opportunity and makes no answer, the rules of the forum, as well as the con- 
clusions of common sense, declare that the allegations of the bill are true, and 
that he has no defense to make. Confession is proof of the most satisfactory sort. 

Price v. Thrash, 30 Gratt. 515, 522. 

Welsh v. Solenberger, 85 Va. 441, 443. 

Thompson v. Wooster, 114 U. 8. 104. 

Hefner v. Norifao. L. Ins. Co. 123 U. S. 747. 



Alienation by Corporation of its Corporate Franchise. — While a pri- 
vate corporation, with no public duties to perform, has generally implied power to 
alienate any or all of its property, either absolutely or by way of mortgage, no 
such implied authority exists with respect to its corporate franchise — by which we 
mean its right to be a corporation. Hence, if without express or plainly implied 
authority from the State, a corporation should undertake to transfer, along with 
its entire assets, its franchise to be a corporation to a new set of associates, the 
purchasers would have no right to exercise corporate functions. The transfer of 
the franchise would be wholly nugatory. Such a transfer may, however, be in- 
directly accomplished, in a measure, by the individual shareholders severally 
transferring their shares to the new associates — though this, of course, leaves the 
identity of the original corporation unchanged, and the corporation under the 
new management and ownership subject to all the liabilities attaching under the 
old. And, as such franchise cannot be transferred by the voluntary act of the 
corporation, neither is it subject to levy and sale by creditors. 

On the other hand, where authority exists for the transfer of the franchise, it 
is usually construed to carry with it, by implication, the right on the part of the 
associate purchasers to form a new corporation with similar powers. 2 Morawetz 
Corp. (2d ed.) 926-931; 4 Thompson Corp. 5352-5375; New Orleans etc. B. Co. v. 
Delamore, 114 U. S. 501 ; note to People v. O'Brien (N. Y.), 7 Am. St. Rep. 722-3. 

Such a right as that last mentioned is given by statute in Virginia, in case of 
foreclosure and sale under a deed of trust or mortgage, or under a decree of 
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court, of all the works and property of an internal improvement company — such 
as a railroad, telegraph, canal etc. company — and this, as it seems, though the 
franchise be not expressly mentioned in the deed of trust or mortgage : Va. Code 
1887, sees. 1233-4, 1236 ; Acts 1891-2, p. 623. 



Statute op Limitations Against Municipal Corporations. — In dealing 
with the question of adverse possession, and the right to plead the statute of 
limitations, against a municipal corporation, it must be borne in mind that such a 
corporation presents a double character — one public, and the other, in a certain 
sense, private. As respects property not held for the benefit of the whole public, 
nor upon public trusts, and contracts and rights of a private nature, municipal 
corporations are no more exempt from the operation of the statute of limitations 
than are private individuals. So that in an action on a contract or for an ordinary 
tort, or for the recovery of ordinary personal property, a municipal corporation is 
barred by limitation wherever an individual would be. But where the property 
in question is held for the benefit of the general public, or on inalienable public 
trusts, such as streets, parks, and other public places, no laches on the part of the 
municipal authorities will defeat the right of the public therein : 2 Dillon Munic. 
Corp. (4th ed.), 667-675 ; Taylor's Case, 29 Gratt. 780 ; Yates v. Warrenion, 84 Va. 
337 (10 Am. St. Rep. 860). See also Manchester etc. Co. r. Manchester, 25 Gratt. 
825 ; Norfolk v. Chamberlaine, 29 Gratt. 534. 

While the doctrine stated above with respect to public, as distinguished from 
private, property of a municipal corporation, prevails in Virginia, and is sanc- 
tioned by Judge Dillon, the great oracle of the law of this subject, there is a 
formidable array of opposing authorities which repudiate the distinction, and 
hold that the adverse possession of a street, highway, park or of other public 
property, continued for the statutory period, will operate as a bar against the 
municipal corporation as effectually as against a private person. Judge Dillon 
himself adopted this view in an earlier edition of his great work on Municipal 
Corporations. The courts of New York, Pennsylvania, California, New Jersey, 
Tennessee, Massachusetts, and others, adopt the view taken by the Virginia courts, 
but the contrary doctrine prevails in West Virginia, Iowa, Illinois, Kentucky, 
New Hampshire, Arkansas, and doubtless in other states. 

The authorities are collected and discussed in 2 Dillon Munic. Corp. ubi sup., 
and in an extensive note to Orr v. O'Brien (Iowa), 14 Am. St. Rep. 278-282. 
The contrary view is strongly presented in Wheeling v. Campbell, 12 W. Va. 36, 
the opinion in which case is quoted almost entire in note to Fort Smith v. McKibbin, 
(Ark.), 48 Am. Rep. 24. 

The Name op a Corporation — (1 ) Right to exclusU'e use. A corporation has 
the right to the exclusive use of its name, properly acquired — a right which a 
court of equity will by injunction protect from infringement, on the same princi- 
ple that it protects trade-marks. And in order to constitute an infringement, it is 
not essential that the names be identical ; it is sufficient that the similarity is cal- 
culated to deceive the unwary public, or otherwise injure or interfere with the 
business of the company having the prior right. Nor can the defendant justify 



